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J  U  D  G  M  E  N  T

 In  this  case,  the  accused-woman  has  been  charged  with 
kidnapping of a minor girl who happened to be her adjacent resident. The 
girl was recovered after about three months by the family members from 
Kokrajhar.  There  is  no  trace  that  the  victim  girl  was  moving  with  the 
accused woman.

PROSECUTION CASE : 

Briefly  stated,  the  prosecution  case  is  that,  one  Sri  Uttam 
Kalita, son of Late Bhogeswar Kalita, resident of Ketekibari, Tezpur, under 
Tezpur Police Station, had lodged an ejahar, on 30-10-2006, before the in-
charge  of  Kacharigaon  Police  Out  Post,  under  the  said  Police  Station, 
alleging  that,  on  15-07-2006,  the  accused  Smt.  Mulani  Kalita  @ Rebati 
Kalita  kidnapped  away  his  niece  Miss  Lukumoni  Barman  and  left  at 
Guwahati.  On 24-10-2006,  on receipt  of  the information,  they  recovered 
Lukumoni from Kokrajhar and brought back. 

INVESTIGATION : 

Based on the above ejahar, Kacharigaon Out Post, GD Entry 
No. 421, dated 30-10-2006, at 6-30 p.m., was made and on being forwarded, 
registered as Tezpur PS Case No.661/2006 u/s 342/366 A of IPC, vide GD 
Entry  No.  978,  dated 30-10-2006.  The Officer  in-charge,  Tezpur  PS,  Sri 
Bipin  Rajbongshi,  entrusted  SI  Anju  Goswami,  i/c  Kacharigaon  OP,  to 
investigate the case. After completion of investigation, the police submitted 
charge-sheet u/s 342/366-A of IPC against the accused. 

TRIAL : 

 Since the offence u/s 366-A IPC is exclusively triable by the 
Court  of  Sessions,  learned  Sub-Divisional  Judicial  Magistrate  (Sadar), 
Tezpur,  vide order,  dated 24-08-2007,  passed,  in  GR Case  No.1603/2006, 
committed the case to this Court of Sessions u/s 209 CrPC. Hence, the trial 
commenced in the Sessions Court at Tezpur.  

On consideration of the materials,  on record, and hearing the 
learned counsel for both the sides, a charge u/s 366–A of IPC was framed 
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against the accused, vide order, dated 03-01-2008. The charge was read over 
and explained to the accused, to which she pleaded not guilty and claimed to 
be tried. 

In order to prove the charge, aforementioned, the prosecution 
has examined twelve witnesses, including the informant and the victim girl, 
while the defence cross-examined eleven witnesses. 

On closing the  case  of  the  prosecution,  the  statement  of  the 
accused  was  recorded,  u/s  313  CrPC,  vide  order,  dated  16-08-2010.  The 
accused  pleaded  innocent  and  inclined  to  examine  witnesses  in  defence. 
Accordingly, the defence has examined two witnesses, while the prosecution 
cross-examined them. 

I have heard the argument advanced by Sri D. C. Borah, learned 
Public Prosecutor and Sri P.K. Sarma, learned defence counsel and further, 
gone through the written argument of the defence. I have also gone through 
the entire evidence, proffered by the prosecution and the defence and further, 
the statement of the accused, recorded u/s 313 CrPC.  

POINT FOR DETERMINATION : 

Whether the accused, on 15-07-2006, at Ketekibari, under 
Tezpur  Police  Station,  kidnapped  Miss  Lukumoni  Barman  @ 
Kaju, a minor girl, under the age of 18 years ?

THE DECISION AND THE REASONS THEREOF

 In order to sustain a charge u/s 366-A of IPC, the prosecution 
must prove two things : (i) inducing a girl under 18 years to go from any 
place or to do an act, and (ii) intention or knowledge that such girl will be 
forced or  seduced to illicit  intercourse with a person.  The essence of the 
offence lies in taking away a minor girl with intent that she may be forced or 
knowing that she would be forced or seduced to illicit intercourse with any 
other person and not with the taker himself. The existence of this specific 
intention or knowledge is most important element in the constitution of the 
offence u/s 366-A of IPC.  

Now, in the context of the above requirements of the facts to be 
proved, let us look at the evidence, on record. 
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EVIDENCE :

PW-1 Sri Uttam Kalita is the informant and the maternal uncle 
of  the  alleged  victim girl.  According to  him,  the  house  of  accused  Smt. 
Mulani Kalita @ Rebati Kalita is situated on the back side of their house and 
his niece Miss Lukumoni Barman used to play and stay in her house during 
leisure time. On 15-07-2006, afternoon, at about 2-30 p.m., the accused took 
his niece Lukumoni for a walk. As Lukumoni did not return, they searched 
to locate her, in vain. They did not find Lukumoni, despite vigorous search, 
for about 2/3 months. After four months, one professor from Kakrajhar made 
a telephone call to a nearby PCO informing that he found a girl in a train in 
Kolkata and her house is situated at Tezpur. On receipt of the information, 
he went to the house of the professor at Kokrajhar and found Lukumoni in 
his house. Lukumoni informed him that she was kept confined in a house at 
Beltola,  Guwahati  by  accused.  After  two months,  Lukumoni  was  handed 
over  to  an  ‘Ashram’  and also  was taken to  Kolkota.  Before  recovery  of 
Lukumoni, they enquired several times in the house of the accused, but she 
did not tell anything to them. He filed the ejahar, Ext.1, after recovery of the 
girl.  Police  sent  Lukumoni  to  Court  to  get  her  statement  recorded  by  a 
Magistrate. Lukumoni was missing for about 4 (four) months. The accused 
surrendered at Tezpur Police Station. At the time of the occurrence, the age 
of Lukumoni was 13 (thirteen) years. Her parents died, and as such, she used 
to reside at his house. 

In cross-examination,  he has,  inter-alia,  stated that though he 
suspected the accused’s involvement, he brought a girl from Kolkata and the 
name of the did not file the ejahar immediately after missing of Lukumoni. 
He  along  with  Runa  Deka,  Rajib  Deka,  mother  of  Manash  Das  went  to 
Kakrajhar  to  bring  back  Lukumoni.  They  were  informed  from  a  PCO, 
situated nearby their house owned by one Ashok. He did not state before the 
IO that in the nearby PCO, it was informed that they maternal uncle of the 
girl is Uttam Kalita. He denied the defence suggestion that he did not state 
before  the  IO  that  he  enquired  from  the  accused  regarding  missing  of 
Lukumoni,  to  which  she  did  not  tell  anything.  He  denied  the  defence 
suggestion  that  his  brother-in-law  Sundar  Gogoi  was  charged  with  an 
offence u/s 302 IPC and the accused Rebati Kalita stated something before 
the IO in that  case,  for  which,  he filed the instant  false  case  against  the 
accused and accordingly, Lukumoni was also tutored. 
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PW-2 Miss Lukumoni Barman is the victim. Her evidence is 
that the occurrence took place about three years ago. The accused Mulani 
Kalita, who is her adjacent resident, took her away for a walk, but was taken 
to Guwahati and kept her in a house of her relative at Beltola. She was kept 
confined in a locked room for about 3 months. Meal was supplied to her in 
the room. The relative of Mulani, one Purabi Das, kept her in an ‘Ashram’ 
named  ‘Sradha’,  situated  at  Rajgarh.  Some  of  the  inmates  of  the  said 
‘Ashram’ who were belong to Rangia area, told her to go to Rangia and 
accordingly,  five  girls  boarded  a  train  towards  Rangia.  At  Rangia,  the 
coaches were changed. At Rangia, she wept, as she and another girl, namely, 
Praja, remained in the coach and others got down. As a result, she and the 
said other girl went to Kolkata by the same train. In Kolkata, some Bihari 
people kept them in a hotel. Both were taken to Bihar by those persons and 
kept in the house of an aged person for 3 days. One Bihari person informed 
the  occurrence  to  one  Dipak  Roy  of  Kokrajhar,  who  took  their  address. 
Dipak Roy went to Bihar and took them back to Kokrajhar. Thereafter, her 
maternal  uncle Uttam Kalita,  Runa Deka went to Kokrajhar and took her 
back to Tezpur.  

In cross-examination, she has, inter-alia, stated that her father 
expired and mother expired about 6/7 years ago, which fact she did not state 
before the IO. Her maternal uncle Uttam Kalita assaulted her on the previous 
day of her missing. She went to Guwahati in a bus from Parua Chariali. She 
did not inform any of the passengers of the bus that accused Mulani took her 
to  Guwahati.  Police  recorded  her  statement  on  the  following  day  of  her 
reaching Tezpur from Kokrajhar. She did not carry any other cloth except 
her wearing clothes when she left for Guwahati. She admitted the defence 
suggestion that she stated before the IO that her period of stay in the house 
was comfortable as she could enjoy TV etc. She stated before the IO that one 
Suravi, a relative of the accused, kept her in an ‘Ashram’ by name ‘Sradha’. 
She denied the defence suggestion that she did not state the facts narrated 
before  the  Court,  while  her  statement  was  recorded  by  Magistrate.  She 
denied the defence  suggestion  that  the accused  did not  take  her,  but  she 
herself left the house of her maternal uncle as he assaulted her and therefore, 
she took shelter at an ‘Ashram’ in Guwahati, Kolkata etc.   

PW-3 Smt.  Ruma Deka. Her version is that Lukumoni is her 
niece and she used to reside in their house from her childhood. On 15-07-
2006, Lukumoni was missing from their house. They searched to locate her, 
but she could not be found out. Therefore, her brother Uttam Kalita filed an 
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ejahar, at Kacharigaon Out Post. Sometimes, Lukumoni used to stay in the 
house of accused Mulani Kalita. They were searching Lukumoni for about 
one month and thereafter, one boy came to their house and informed that 
Mulani  kept  Lukumoni  in  the  house  of  one  Bhaben  Das  in  Guwahati. 
Accordingly, they, including Uttam Kalita, went to Guwahati along with the 
said boy, but did not find Lukumoni in the house of Bhaben Das. One Dipak 
Roy, professor of Kakrajhar college, informed, over phone, that Lukumoni 
was  at  Kokrajhar.  One  Bulu  informed  that  Lukumoni  was  found  in 
Kokrajhar and thereafter, they confirmed over phone that Lukumoni was in 
Kolkata. Prof. Dipak Ray brought Lukumoni from Kolkata to Kokrajhar. She 
herself accompanied by Uttam Kalita, Rajib Deka and another person, whose 
name she forgot, went to the house of Dipak Ray of Kokrajhar and brought 
back Lukumoni along with another girl, along with Prof. Dipak Ray. Dipak 
Ray informed them that Lukumoni was kept in an Ashram in Guwahati upon 
which, they went to the Ashram, situated at Rajgarh Road, Guwahati. The 
people of the Ashram informed them that daughter of Bhaben Das, Maina 
and grand daughter Moina of the accused Mulani Kalita kept Lukumoni in 
the  ‘Ashram’.  Accused  Mulani  Kalita  took  away  Lukumoni  from  their 
house. Villagers told them not to file any case and assured that the matter 
would be settled in the village. Mulani did not appear in the meeting and as 
such, they filed the case. Statement of Lukumoni was recorded by Magistrate 
in the Court.  She does not  know as to how Lukumoni  was taken by the 
accused. 

In cross-examination, she has, inter-alia, stated that she filed the 
ejahar on the following day. They filed ejahar at the Police Station twice, the 
first one, at the time of missing of the girl and the other one, after she was 
recovered. Police recorded her statement after recovery of Lukumoni. She 
accompanied Lukumoni when she was produced before the Magistrate. 

PW-4 Sri Atul Deka. His evidence is that he is the husband of 
PW-3 Smt. Ruma Deka. Lukumoni Barman is the daughter of his sister-in-
law.  Lukumoni  used  to  stay  in  the  house  of  his  father-in-law since  her 
childhood. One day, after return from duty, he came to know that Lukumoni 
was missing from the house of his father-in-law. They searched for her, but 
did not find and therefore, an ejahar was lodged at Kacharigaon Out Post. 
Later on, he came to know that Lukumoni was recovered from Kokrajhar. 
He does not know anything about the occurrence. He did not ask Lukumoni 
what happened to her. 
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PW-5 Smt. Mina Deka. Her evidence is that she came to know 
that on 15-07-2006, Lukumoni Barman was missing from her house. They 
searched for her and meetings were held in the village, but accused Mulani 
did not appear in those meetings. Later on, one Professor from Kokrajhar 
informed,  over  phone,  that  he  recovered Lukumoni.  Uttam Kalita,  Ruma 
Deka and Rajib went to Kokrajhar and found Lukumoni at Kokrajhar and 
brought back. On her return, she asked Lukumoni, as to how the occurrence 
took place, to which, she replied that Mulani took her to Guwahati. In cross-
examination, she has, inter-alia, stated that her husband Jogesh Deka is the 
maternal  uncle of Uttam Kalita.  He did not visit  Kokrajhar and meet  the 
professor. He did not talk with the person to whom the professor informed 
over telephone. All the witnesses have come to the Court to depose. 

PW-6  Smt.  Dimbeswari  Deka.  Her  evidence  is  that  one 
professor from Kokrajhar informed them that Lukumoni was at Kokrajhar 
and thereupon, Uttam Kalita, Mamoni and Rajib Deka went to Kokrajhar 
and  found  Lukumoni  there.  Lukumoni  was  brought  back.  On  enquiry, 
Lukumoni told her that she was taken away by the accused Mulani Kalita to 
Guwahati by inducing her and from there, she was taken to Kolkata. The 
professor of Kokrajhar recovered her from Kolkata and brought back her to 
his home at Kokrajhar. In cross-examination, she has, inter-alia, stated that 
she is the aunt of Uttam Kalita. Lukumoni was brought back to their house 
after lapse of about 4 months from the date of her missing. She did not visit 
Kokrajhar.  She forgot when the ejahar was filed.  She denied the defence 
suggestion that the accused Mulani did not take away Lukumoni. 

PW-7 Sri Kumud Ch. Das has deposed that he does not know 
anything about the occurrence. 

PW-8 Sri Rajib Deka. His version is that in the year, 2006, he 
came to know that Lukumoni was missing and later on, further learnt that 
she  was  at  Kokrajhar.  On  receipt  of  the  information,  he  along  with  his 
maternal  uncle  Uttam  Kalita,  aunt  Uma  Kalita  went  to  Kokrajhar  and 
recovered Lukumoni from the house of one Dipak, a professor of Kokrajhar. 
The professor told them that he brought Lukumoni from outside. The said 
professor handed over Lukumoni to them and then she was brought back to 
Tezpur. The victim girl told them that accused Mulani @ Rebati took away 
her by inducement.  He knows that  the accused Mulani was residing in a 
rented house of Lukumoni Barman, a few years ago. In cross-examination, 
she has, inter-alia, stated that Sri Uttam Kalita is his related brother. 
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PW-9 Smt. Sabena Mazumdar is the then Judicial Magistrate, 1st 

Class,  at  Tezpur.  Her  evidence  is  that  on  01-11-2006,  the  learned Chief 
Judicial  Magistrate,  Sonitpur,  directed  her  to  record  the  statement  of  the 
victim  Lukumoni  Barman  @  Kaju  u/s  164  CrPC.  As  per  direction,  she 
recorded the statement of the victim. She recognised Ext.2, the record of GR 
Case No.1603 of 2006, where Ext.  2(1) is  the order of the learned Chief 
Judicial Magistrate, Sonitpur, and Ext. 2(2) is the signature of the learned 
Chief Judicial Magistrate, Sonitpur. Ext. 2(3) is her order, dated 01-11-2006, 
where  Ext.  2(4)  is  her  signature.  She  has  further  recognised  Ext.3,  the 
statement  of  the  victim recorded  by  her,  where  Ext.  3(1)  is  her  (PW-9) 
signature. Further, Exts. 3(2) to 3(5) are the signatures of the victim girl on 
the statement, which were signed in her presence. The victim was escorted 
and  identified  by  Constable  No.625  Sri  Tankeswar  Boro.  In  cross-
examination, she has, inter-alia, stated that she does not know whether the 
statement was made voluntarily and without any influence. 

PW-10 Sri Tapan Deka is a neighbouring witness. His evidence 
is  that  Lukumoni  was  missing  from  her  house  about  4  years  ago.  Her 
maternal uncle Dudu informed him about the incident, while he was at his 
hardware shop, situated at Mission Chariali and then, one Ranjan Bora, who 
has a wine shop nearby his shop, received a telephone call from Kokrajhar. 
He  redialed  to  Kokrajhar  and  the  phone was  received  by  a  professor  of 
Kokrajhar. The said professor informed him that he has got a girl named 
Lukumoni. He told her name as Kaju and asked him to hand over the phone 
to her. Then, Kaju @ Lukumoni talked to him. Lukumoni informed him that 
she went to Kolkata and the professor brought her back to his house. The 
professor  requested  him to  take  her  to  her  house.  After  returning to  her 
house, Lukumoni told before them that she was taken by Mulani Kalita. In 
cross-examination,  he  has,  inter-alia,  deposed  that  Dudu  is  the  maternal 
uncle of Lukumoni, whose parents expired when she was very small.  Her 
house is situated nearby his house. Police interrogated him on the date when 
Lukumoni  returned home.  Police interrogated him twice.  It  was a mobile 
phone from which Ranjan Bora received the telephone call. The phone of 
Ranjan Bora was also a mobile phone. He does not remember  the phone 
number. 

PW-11 SI Anju Goswami. His evidence is that on 16-07-2006, 
he was serving as in-charge of Kacharigaon Police Out Post. On that day, 
Mrs. Ruma Deka of Ketekibari, filed a missing report at the Police Out Post 
accordingly, he made GD Entry No. 247, dated 16-07-2006 and transmitted 
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WT message to all the Police Stations of Assam, but did not receive any 
information.  Again on 30-10-2006, one Uttam Kalita lodged an ejahar at 
Kacharigaon OP, and accordingly, he made GD Entry No. 421, dated 30-10-
2006, and forwarded the same to the Tezpur PS for registering a case. The 
then Officer-in-Charge of Tezpur PS, Sri  Bipin Rajbongshi registered the 
case. Ext. 1 is the ejahar, where Ext. 1(2) is his signature with note and Ext. 
1(3)  is  the  signature  of  the  then  Officer-in-charge  of  Tezpur  PS  Bipin 
Rajbongshi  along  with  his  note.  Ext.  4  is  the  printed  form  of  FIR.  He 
arrested the accused and forwarded the victim girl to the Court for recording 
her statement u/s 164 CrPC. Later on, the victim girl was sent for medical 
examination for ascertaining her age. He has recognised Ext.6, the General 
Diary Register, where Ext. 6(1) is the relevant GD Entry No. 421, dated 30-
10-2006. He has further recognised Ext. 7, the other GD Register, where Ext. 
7(1) is the relevant GD Entry No. 247, dated 16-07-2006.  In the meantime, 
he was transferred and therefore, handed over the case diary to the Officer-
in-charge  concerned.  Subsequently,  SI  Ajay  Das  Gupta  submitted  the 
charge-sheet in the case. 

In  cross-examination,  he  has,  inter-alia,  deposed  that  the 
occurrence  took  place  on  15-07-2006  and  he  was  informed  about  the 
incident on 16-07-2006, at about 8-30 p.m., to the effect that Lukumoni was 
missing from the house. On the strength of the GD Entry No. 247, he went 
for investigation, but did not find any clue. Ext.1, ejahar was received on 30-
10-2006 at 6-30 p.m., wherein, it was stated that they recovered the victim 
girl  from Kokrajhar  and  received  some  special  information.  There  is  no 
mention as to why the ejahar was filed late. The informant did not request 
them to go to Kokrajhar to recover the victim girl. On 30-10-2006, at 6-40 
p.m., he went to the house of the informant. The informant did not produce 
the victim girl at the Police Station after she was recovered from Kokrajhar. 
The place of  occurrence  is  situated  at  a  distance  of  about  1  /  1  ½ from 
Kacharigaon Out Post.  In order to proceed to Kokrajhar from the house of 
the informant, one is required to cross Kacharigaon Out Post. He recorded 
the statement of the victim girl on 30-10-2006, at 8-20 p.m., night. He did 
not  record the statement  of  neighbouring witness  Bhaity  Bora.  PW-1 Sri 
Uttam Kalita  stated  before  him that  he  received  the  victim girl  from an 
‘Ashram’ and kept the other girl Geeta in the Ashram, but he did not record 
the statement of Geeta. He did not record the statement of professor Dipak 
Ray of Kokrajhar. He also did not record the statement of owner of the PCO, 
wherefrom the informant talked, over phone, to different places. He did not 
visit Beltola, Guwahati for investigation, where the victim girl was allegedly 
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kept.  Lukumoni  did  not  state  before  him that  she  was  kept  confined  in 
Guwahati locking the door from outside for about 3 months and her meals 
were supplied from outside. PW-3 Smt. Ruma Deka did not state before him 
that she filed two ejahars for the same occurrence. He arrested the accused 
on  31-01-2006.  He  did  not  pray  before  the  Court  for  recording  the 
confessional statement of the accused as she did not confess before her. 

PW-12 SI Ajay Das Gupta. His evidence is that on 28-01-2007, 
while he was working as in-charge of Kacharigaon Out Post under Tezpur 
Police  Station,  the  Officer-in-charge  entrusted  him  to  complete  the 
investigation  into  the  case  which  was  already  investigated  by  SI  Anju 
Goswami  except  collecting  the  medical  report.  He  could  not  collect  the 
medical report as the X-ray plate was not submitted to the concerned doctor. 
He  collected  the  school  certificate  of  the  victim girl  Lukumoni  Barman. 
After going through the materials on the case diary, he submitted the charge 
sheet, Ext. 5, against the accused Smt. Mulani Kalita @ Rebati u/s 342 / 366 
A of IPC. 

DW-1  Sri  Gautam  Bora  is  a  neighbour  of  the  accused.  His 
evidence  is  that  he  knows  the  accused  for  about  8  years  and  also  the 
informant Sri Uttam Kalita and further, the victim girl Lukumoni Barman. 
He has not seen Lukumoni since last puja holidays. Before that, she resided 
with the maternal uncle Uttam Kalita. In the month of July, 2006, Lukumoni 
was missing from her house. After about two months, she was recovered and 
brought back home.  During that  period,  the accused was available at  her 
house. The relation between the accused Mulani @ Rebati Das and Uttam 
Kalita was not cordial. When Uttam Kalita filed the case, at the time, the 
accused was in her house. The accused did not kidnap Lukumoni. Since the 
time of missing of Lukumoni till the time of her recovery, the accused was 
present at her home. Mulani is not a relative of him. He heard that Lukumoni 
was recovered from Kokrajhar. After recovery Uttam Kalita filed the case. 

DW-2 Sri  Ranjan  Kataki.  His  evidence  is  that  he  knows the 
accused Mulani @ Rebati Das, informant Uttam Kalita and the victim girl 
Lukumoni Barman. Lukumoni was brought up by Smt.  Aimoni,  the elder 
sister of Lukumoni’s mother. The houses of the accused and the informant 
are contiguous. Since last Durga puja, Lukumoni left the place. On 15-07-
2006, Lukumoni was missing from her house. After about two months, she 
returned to her house. Since the time of missing of Lukumoni till the time of 
her recovery, the accused Rebati Das @ Mulani was present at her house. 
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The accused did not kidnap Lukumoni. The relation between Uttam Kalita 
and  the  accused  Rebati  Das  @ Mulani  is  uncordial.  He  does  not  know 
wherefrom Lukumoni  was  recovered.  The  accused  bears  good  character. 
Since last Durga Puja ( 2010 ) Lukumoni is missing again from her house 
and her whereabouts is not known. 

ANALYSIS OF EVIDENCE :

(A) AGE OF THE VICTIM   

( Minor )

The offence  of  kidnapping from the lawful  guardianship  has 
been defined in Section 361 IPC. In view of the fundamental importance of 
the question  of  age  of  the girl  concerned,  it  is  the duty  of  the  Court  to 
ascertain, beyond doubt, that she was below eighteen years of age, on the 
date of the occurrence. 

In the instant case, the ejahar, dated 30-10-2006, lodged by the 
victim’s maternal uncle PW-1 Sri Uttam Kalita, reveals that at the time of 
occurrence, the age of his niece ( the victim) was aged about 13 years 6 
months, on the date of occurrence, that is, on 15-07-2006. In evidence PW-1, 
aforementioned,  has  stated  that  at  the  time  occurrence,  Lukumoni  (the 
victim) was aged about 13 years. The defence has not contradicted her age 
by way of cross-examining him. PW-2 Miss Lukumoni Barman, the victim, 
has  stated  (without  oath),  that  as  on  27-05-2008,  that  is,  on  the  day  of 
recording her evidence, she was aged about 14 years and on the other hand, 
in her statement, recorded u/s 164 CrPC, on 01-10-2006, she stated that on 
that day, she was aged about 13 years as per School Certificate. PW-12, SI 
Ajay Das Gupta,  the second IO,  has  stated  that  he could not  collect  the 
medical report as X-ray plate was not submitted to the doctor, but collected 
the School Certificate, which is not exhibited by the prosecution. 

 Therefore, it appears that in order to ascertain the age of the 
victim girl, the prosecution has not produced any document, such as, Birth 
Certificate, School Certificate, Medical Certificate or any other document 
capable of suggesting her age as on the date of occurrence, that is, on 15-07-
2006. However, placing reliance on the evidence of PW 1 ( maternal uncle ) 
and  PW-2  (  the  victim),  it  can  be  said  that  on  the  date  of  occurrence, 
aforementioned, the victim girl (PW-2) did not attain the age of majority, 
beyond reasonable doubt.  
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(B) MISSING OF LUKUMONI   :

The ejahar, Ext.1, dated 30-10-2006, lodged by PW-1 Sri Uttam 
Kalita,  reveals  that  on  15-07-2006,  the  accused  Smt.  Mulani  Kalita 
kidnapped away his niece Lukumoni to Guwahati with dishonest intention 
and she was recovered on 24-10-2006 from Kokrajhar. On perusal of the 
evidence proffered by the prosecution and defence side, it appears that it is 
the consistent fact that Lukumoni was missing from the house of PW-1 Sri 
Uttam Kalita  with  whom Lukumoni  (PW-2)  used  to  reside.  The  fact  of 
missing of Lukumoni (PW-2) was reported by PW-3 Smt. Ruma Deka at 
Kacharigaon  Out  Post.  Thus,  it  is  not  disputed  that  since  15-07-2006, 
afternoon,  Lukumoni  (PW-2)  was  missing  from  the  house  of  PW-1, 
aforementioned, beyond doubt. 

Surprisingly, PW-1 Sri Uttam Kalita,  the maternal  uncle, did 
not file any ejahar at the nearby Police Out Post. However, from the cross-
examination of PW-3 Smt. Ruma Deka, the aunt of the victim (PW-2), it 
appears that on the following day of her (PW-2) missing, that is, on 16-07-
2006, she lodged an ejahar at Kacharigaon Out Post. The prosecution has not 
exhibited  this  first  missing  information  containing  FIR.  PW-11,  SI  Anju 
Goswami,  the then in-charge of Kacharigaon OP, supported this piece of 
evidence recognising Ext.7(1), the relevant GD Entry No. 7(1), dated 16-07-
2006,  in  the General  Diary,  Ext.7,  on the  strength of  which,  he  lunched 
investigation, but did not find any clue and transmitted WT messages to all 
the Police Stations of Assam. On perusal of Ext.7(1), the relevant GD Entry, 
it  appears  that  PW-3,  aforementioned,  reported  missing  of  PW-2  Miss 
Lukumoni  Barman  from  their  house  since  15-07-2006,  at  2  p.m.  and 
accordingly, ASI A Ahmed was entrusted to investigate into the information. 
Thus, it is apparent, from oral and documentary evidence, that PW-2, the 
victim was missing from the house of PW-1, situated at Ketekibari, Tezpur, 
from 15-07-2006, at 2 p.m., beyond doubt. 

(C) MISSING OR KIDNAPPED   :

( No evidence of accused’s enticement of victim )

In the instant case, the prosecution has not been able to adduce 
any direct evidence, and as such, rested on the sole evidence of PW-2 Miss 
Lukumoni Barman, the victim. 
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According to PW-2, Lukumoni, the victim girl, on the day of 
occurrence, the accused Smt. Mulani Kalita approached her for a walk, to 
which she (PW-2) agreed and accompanied Mulani for a walk, but she was 
taken to  Guwahati  by a  bus  from Porua  Chariali,  Tezpur,  who were not 
known to her. Thus, as per her version, she (PW-2) and the accused Mulani 
travelled  from Porua  Chariali  to  Guwahati,  by  bus.   However,  in  cross-
examination, she (PW-2) has, inter-alia, stated : 

“ My maternal uncle Uttam Kalita assaulted me on the previous 
day wherefrom I was missing. My maternal uncle used to assault me. I went 
to Guwahati in a bus from Poura Chariali. In that bus there were no person 
who knew me.”

PW-2, the victim, has denied the defence suggestion that she 
left her home as her maternal uncle (PW-1) used to assault her and further 
admitted that she stated before the IO (PW- 11 ) that she carried 3/4 pairs of 
wearing cloths, when she went to Guwahati. In her statement recorded u/s 
164 CrPC by PW-9 Smt. Sabena Mazumdar, the learned Judicial Magistrate, 
Tezpur, on 01-11-2006, that is after 3 ½ months of her alleged missing, on 
15-07-2006, vide Ext.3, she had stated that on 15-07-2006, on the request of 
the accused Mulani, she accompanied her for a walk to a nearby place and 
thereafter,  the accused forcibly boarded her a Guwahati bound bus. Thus, 
PW-2, the victim girl, has corroborated the contents of her statement, Ext.3, 
in respect of the aforesaid material piece of evidence. It may, however, be 
mentioned here that PW-2, the victim, was recovered from the house of one 
Prof. Dipak Roy of Kokrajhar, receiving a telephonic message, by PW-1 Sri 
Uttam Kalita, PW-2 Smt. Ruma Deka and one Rajib Deka and brought back 
to Tezpur. On scrutiny of the evidence of PW-11, SI Anju Goswami, the IO, 
along  with  GD Entry  No.  421,  dated  30-10-2006,  vide  Ext.  6(1)  in  the 
General Diary, Ext.6, it transpires that PW-2 was recovered from Kokrajhar, 
on information received from reliable source, on 24-10-2006 and produced 
her (PW-2) at Kacharigaon Out Post and submitted another ejahar to that 
effect. 

PW-7 Sri  Kumud Ch. Das has stated that Lukumoni  (PW-2) 
was a student of their school and further,  that he did not know anything 
about the occurrence. 

From  the  evidence  of  PW-1  Sri  Uttam  Kalita,  PW-2  Smt. 
Lukumoni Barman ( the victim) and PW-3 Smt. Ruma Deka, it appears that 
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the house of the accused Mulani is situated adjacent to their house and the 
victim , who is a young girl (PW-2), used to visit her house. According to 
PWs  1  and  3,  aforementioned,  after  the  matter  of  missing  of  PW-2 
Lukumoni came to light, they and others searched around, including at the 
house of the accused, but she (PW-2) could not be located. PW-3 Smt. Ruma 
Deka  has  stated  that  on  enquiry,  the  accused  Mulani  stated  that  she 
(Lukumoni)  was  not  available  at  her  home,  suggesting  thereby  that 
immediately after the incident of missing of PW-2 Lukumoni, the accused 
was available at home in sharp contrast to the evidence of PW-2 that the 
accused forcibly  boarded her  (PW-2)  a  bus bound for  Guwahati  and the 
accused Mulani along with her travelled to Guwahati. The evidence of PW-1 
shows that he suspected involvement of the accused in the alleged missing 
of PW-2, Lukumoni. Further, PW-2, the victim, had carried 3/4 pairs of her 
wearing cloths, when she left for Guwahati and that her maternal uncle used 
to assault her, including on the previous day of her missing. She (PW-2) did 
not  even  divulge  the  act  of  forcible  taking  away  of  her  by  the  accused 
Mulani, either by words or behavioural exposition, to the passengers of the 
bus, which a helpless child naturally does. These vital circumstances give 
vent to some unearthed lone motive harboured by the victim (PW-2) while 
moving away from her maternal uncle’s house (PW-1). On the other hand, 
the prosecution has not examined any witness who saw PW-2, the victim, 
moving on road along with the accused and even at the time of boarding the 
bus from a public place like Parua Chariali, in presence of the passengers 
and the passers by around. From The evidence of DW-1 Sri Gautam Borah 
and DW-2 Sri Rajan Kataki, it transpires that during the period of missing 
and recovery of PW-2, Lukumoni, the victim, the accused Mulani had been 
available  at  her  home  and  this  material  piece  of  evidence  in  their 
examination-in-chief  by  the  defence  has  remained  unrebutted  in  cross-
examination. 

To sum up, it is apparent from the above analysis of relevant 
evidence tendered by the PWs that there was no eye witness to the alleged 
act of kidnapping of PW-2, Lukumoni, by the accused neighbour Mulani and 
that she travelled along with her (PW-2) to Guwahati by bus, on the day of 
detection of her missing from the house of PW-1, her maternal uncle, during 
day time. Due to lack of direct evidence of alleged kidnapping of Lukumoni 
(PW-2)  and  suspicion,  her  maternal  uncle  (PW-1),  as  stated  in  cross-
examination, PW-1 Uttam  Kalita refrained from lodging any ejahar against 
the accused promptly, but waited till her (PW-2) recovery, after about 3 ½ 
months,  from Kokrajhar, at their instance. The name of the accused Mulani 
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did not even come in the first ejahar in the form of missing information, vide 
Ext.7(1), the relevant GD Entry No. 247, dated 16-07-2006, in Ext.7, the 
General Diary of Kacharigaon Out Post. The consent of minor is immaterial, 
but in the instant case, this Court finds no cogent and convincing evidence in 
support of holding a view that the accused Mulani, in fact, accompanied the 
victim (PW-2) to Guwahati, by bus, from Tezpur by playing enticement on 
her. On a careful  scrutiny of the facts and circumstances,  on record, this 
Court is of the humble opinion, that in the interest of justice and fair play to 
both the sides,  it  is  absolutely unsafe to hold the evidence of PW-2, the 
victim, which finds support from her statement u/s 164 CrPC, Ext.3, dated 
01-10-2006, as the whole truth to be relied on, and thereby to hold that PW-
2 Smt. Lukumoni Barman @ Kaju was kidnapped by the accused Mulani 
Kalita @ Rebati, beyond reasonable doubt. 

(D) VICTIM’S MOVEMENT FROM PLACE TO PLACE     :

From the foregoing discussion on evidence, it has come to light 
that there is no satisfactory evidence that the accused Mulani, in fact, enticed 
away  PW-2  Lukumoni,  a  young  girl,  from  Porua  Chariali,  Tezpur  to 
Guwahati, by a bus. PW-2, aforementioned, through her evidence-in-chief, 
disclosed that the accused kept her confined, for about 3 (three) months, in a 
house of her ( the accused) relative, with its door locked from outside and 
meals were supplied from outside. However, in cross-examination, she has, 
inter-alia, stated admitting that she stated before the IO to the effect that she 
was  staying  in  the  said  house  comfortably  by  enjoying  TV  etc.  In  her 
statement, recorded u/s 164 CrPC, Ext.3, dated 01-10-2006, she (PW-2) did 
not state this specific material fact. PW-11 SI Anju Goswami, the IO, in his 
cross-examination,  admitted that  PW-2 Lukumoni  did not  state  about the 
fact of her confinement in a house in Guwahati for about 3 (three) months 
with its door locked from outside and her meals supplied from outside. PW-
11, the IO, has further, stated that he did not visit Beltola, Guwahati, where 
she was allegedly confined in a house for investigation obviously as this 
material fact did not come to his knowledge and consequently neither the 
owner of the house nor its neighbours, who were material witnesses to this 
relevant fact, have remained not examined. Hence, this piece of evidence of 
PW-2,  the  victim and  the  accused  woman’s  alleged  involvement  thereto 
could not legally be accepted, beyond doubt. 

PW-2, Lukumoni, the victim, has, further, stated that relative of 
the accused, one Purabi Das admitted her in an Ashram, named ‘Sradha’, 
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situated at Rajgarh, Guwahati and one day, five inmates of it, who hailed 
from Rangia, accompanied by her, boarded a Rangia bound train. According 
to her, at Rangia, due to change of coaches, she and another, namely, Praja 
( In statement, Ext.3, Priya) remained in the coach, while others got down at 
Rangia. Both she and Praja reached Kolkata, by train, where some Bihari 
people arranged shelter for them in a hotel, for two days, and those persons 
took both the girls to Bihar. In Bihar, they were kept in the house of an aged 
person for three days and then, someone informed the incident to one Dipak 
Roy of Kokrajhar, who eventually took them back to Kokrajhar.  She has, 
further,  stated  that  PW-1  Sri  Uttam Kalita  and  PW-3  Smt.  Ruma  Deka 
brought her back to Tezpur from Kokrajhar. These facts have come in her 
statement,  Ext.3,  and  also  in  the  evidence  of  PWs 1,2  and  PW-10.  The 
prosecution,  however,  has  neither  examined  the  most  material  witnesses, 
namely, Purabi Das, Bhaben Das, Praja ( Priya, as stated in the statement, 
Ext.3), Ranjan Bora, Ashok, and Prof. Dipak Roy of Kokrajhar,  nor called 
for records of the Ashram, named ‘Sradha’, situated at Rajgarh, Guwahati to 
find some legally acceptable evidence, in support of prosecution contention 
of alleged nexus of the accused Mulani Kalita @ Rebati with the alleged 
offence of kidnapping of Lukumoni  (PW-2).  This Court by order, dated 01-
12-2011, asked the prosecution to call the aforementioned persons u/s 311 
CrPC, but the learned Public Prosecutor by petition No. 795, dated 18-06-
2012, expressed his inability to examine the witnesses, namely, Sri Bhaben 
Das and Smt. Purabi Das, on the ground of want of their address. 

The  evidence  of  PW-1,  Sri  Uttam Kalita,  PW-3  Smt.  Ruma 
Deka, PW-4 Sri Atul Deka, PW-5 Smt. Mina Deka, PW-6 Smt. Dimbeswari 
Deka, PW-8 Smt. Rajib Deka and PW-10 Sri Tapan Deka reveal the plight 
of the victim girl (PW-2) after she left home / missing from the house of 
PW-1,  aforementioned,  situated  at  Ketekibari,  Tezpur  and  in  Guwahati, 
Kokrajhar, Kolkata etc. as learnt from different sources, including PW-2, the 
victim girl, and thus, based on such information, cast light of complicity of 
the accused woman to the alleged offence of kidnapping of Lukumoni. But, 
due to non-examination of the material witnesses, aforementioned, relating 
to the series of incidents outside Tezpur and want of any evidence showing 
accused woman’s presence with Lukumoni (the victim), at any point of time, 
during the period of her ( the victim ) absence from home at Ketekibari, 
Tezpur, prosecution’s allegations of kidnapping of Lukumoni by the accused 
cannot be accepted, beyond reasonable doubt. There is no explanation, on 
record,  as to why the information of availability of Lukumoni  (PW-2) at 
Kokrajhar and movement of PWs to recover from the house of one Prof. 
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Dipak Ray of Kokrajhar was not communicated to Kacharigaon Police Out 
Post, situated within about 1 ½ Kms from the house even when crossing the 
Out Post to proceed to Kokrajhar. Therefore, this Court is of the humble 
opinion that the prosecution has failed to lead any satisfactory, cogent and 
convincing evidence to show that the accused-woman had any relation to 
Lukumoni’s movement from place to place, aforementioned, beyond doubt.

F  I  N  D  I  N  G

For the above stated reasons, this Court is of the opinion that 
the prosecution has miserably failed to prove the charge u/s 366-A of IPC 
against the accused, beyond all reasonable doubt.  

Accordingly,  the  accused  Smt.  Mulani  Kalita  @  Rebati  is 
acquitted of the charge u/s 366-A of IPC and set at liberty forthwith, giving 
the benefit of doubt. 

  Given under my hand and seal of this Court, on this the 26th 
day of February, 2013.

            ( A. BORTHAKUR )  
             SESSIONS JUDGE,

                                    SONITPUR :: TEZPUR
Typed to my dictation and 
corrected by me, and each 
page bears my signature:

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR

Dictation taken and 
typed by me :

(J.K. Muru, Steno )

* * * * * *
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SESSIONS    CASE NO. 162 OF 2007  

ANNEXURE

LIST OF PROSECUTION WITNESSES

PW–1 : Sri Uttam Kalita, informant
PW–2 : Miss Lukumoni Barman, the victim
PW–3 : Smt. Ruma Deka
PW–4 : Sri Atul Deka
PW–5 : Smt. Mina Deka
PW–6 : Smt. Dimbeswari Deka
PW–7 : Sri Kumud Ch. Das 
PW–8 : Sri Rajib Deka 
PW–9 : Smt. Sabina Mazumdar, 

Judicial Magistrate
PW–10 : Sri Tapan Deka
PW–11 : SI Anju Goswami, IO
PW–12 : SI Ajay Das Gupta, IO

LIST OF DEFENCE WITNESSES

DW–1 : Sri Gautam Borah
DW–2 : Sri Ranjan Kotoki

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION

Exhibit –1 : Ejahar
Exhibit –2 : GR Case record No.1603/06
Exhibit –3 : Statement u/s 164 CrPC
Exhibit –4 : Printed form of FIR
Exhibit –5 : Charge-Sheet

 MATERIAL EXHIBIT

N  I  L

DEFENCE EXHIBIT

N  I  L

           (A. BORTHAKUR)  
            SESSIONS JUDGE,

                              SONITPUR :: TEZPUR

18


